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DEPARTMENT OF ADMINISTRATIVE SERVICES (DAS)
Ohio Facilities Construction Commission

e Creates the Ohio Facilities Construction Commission to replace the Office of the
State Architect and Engineer and the Office of Energy Services.

e Maintains the Ohio School Facilities Commission as an independent agency within
the Ohio Facilities Construction Commission.

e Transfers the powers, duties, and obligations of the Office of the State Architect and
Engineer to the Ohio Facilities Construction Commission, and requires the Ohio
Facilities Construction Commission to continue the operations and management of
the Office of the State Architect and Engineer as provided in continuing law or in
any agreements relating to capital expenditures for construction operations
functions to which the Office of the State Architect and Engineer is a party.

e Transfers several duties, including the planning, supervision of construction,
keeping of records, and disposition of capital facilities, from the Department of
Administrative Services (DAS) to the Ohio Facilities Construction Commission.

e Deems all statutory references to the Office of the State Architect and Engineer to be
references to the Ohio Facilities Construction Commission.
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e Specifies that the Ohio Facilities Construction Commission must complete any
activities related to operations functions that are not completed by the Office of the
State Architect and Engineer on the date of transfer with the same effect as if
completed by the Office of the State Architect and Engineer.

e Specifies that judicial and administrative actions will proceed with the Ohio
Facilities Construction Commission being substituted as a party for the Office of
State Architect and Engineer.

e Specifies that notwithstanding any provision of continuing law to the contrary, and
if requested by the Commission, that the Director of Budget and Management is to
make budget changes necessitated by the transfer, if any, including administrative
organization, program transfers, the creation of new funds, the transfer of state
funds, and the consolidation of funds.

e Appropriates established encumbrances plus any additional amounts determined to
be necessary for the Ohio Facilities Construction Commission to perform the
construction, energy, and capital funding operation functions of the Office of State
Architect and Engineer.

e Requires, not later than 30 days after the transfer and consolidation of the
construction, energy, and capital funding operations function of the Office of State
Architect and Engineer to the Ohio Facilities Construction Commission, an
authorized officer to certify to the Ohio Facilities Construction Commission the
unexpended balance and location of any funds and accounts designated for building
and facility operation and management functions, and the custody of the funds and
accounts is to be transferred to the Commission.

e Requires the Ohio Facilities Construction Commission and the Department of
Natural Resources (DNR) to cooperate in and, not later than December 31, 2012,
complete a study to determine which operation functions, if any, of the DNR
Division of Engineering should be integrated and consolidated into the Commission.

e Exempts Ohio Facilities Construction Commission employees from the Public
Employees' Collective Bargaining Law, just as continuing law exempts Ohio School
Facilities Commission employees, but specifies that any agreement entered into
prior to July 1, 2012, between the Office of Collective Bargaining and the exclusive
representative for employees of either commission will remain in effect.
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Attorney General certification

e Requires any construction management contract with a construction manager at risk
or any design-build contract with a design-build firm, and any accompanying bond,
to be submitted to the Attorney General (AG) for the AG's approval.

Civil service law

e Amends civil service law so that certain provisions will be applicable only with
respect to positions in the classified service of the state and not to service with the
counties or other political subdivisions.

e Modifies the protocol for appointment to positions in the classified civil service of
the state from eligible lists resulting from civil service examinations.

e Modifies state civil service law with respect to the official who is authorized to find
that it is impracticable, for certain positions, to determine fitness by competitive
examination.

e Authorizes the Director of DAS to appoint a designee to register applicants in the
unskilled labor class.

e C(larifies civil service law with respect to the right of an employee in the unclassified
service to resume a position in the classified service.

e Eliminates the authority of the Director to establish, modify, or rescind a job
classification plan for county agencies that elect not to use the services of the county
personnel department.

e Specifies that the right to request a job audit applies only to classified employees in
the service of the state.

e Modifies the law with respect to the authority for county agencies to contract with
DAS for human resources services.

e Requires a county, by statute rather than by rule, to adhere to merit system
principles, and makes a county financially liable to the state for the loss of federal
funding due to the action or inaction of the county personnel department.

Enterprise services

e Authorizes the Directors of Budget and Management and Administrative Services to
determine ways to improve efficiencies of "enterprise services."
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e Authorizes the Directors of Budget and Management and Administrative Services to
improve efficiencies of "enterprise services" by consolidation and transfer of
services, and budget and program changes, notwithstanding any law to the
contrary.

e Authorizes the Directors of Budget and Management and Administrative Services to
agree, notwithstanding any law to the contrary, to establish any new funds,
appropriations, full or partial encumbrances, and consolidate funds and transfer
cash as necessary to accomplish improved efficiencies in enterprise services.

e Authorizes the Directors of Budget and Management and Administrative Services to
transfer employees, assets and liabilities, including records, contracts, and
agreements, to accomplish the improvements in enterprise services.

Leases, easements, or licenses of unneeded state land

e Retains the requirement for the Director of Administrative Services to execute leases,
easements, or licenses of unneeded state land, but removes the requirement that the
Governor also execute these leases, easements, or licenses.

e Expressly provides that leases, easements, or licenses of unneeded state land may be
made to any person or entity.

e Removes the restriction, applicable to federal agencies, political subdivisions, and
taxing districts, against subleasing or assigning a lease of state-owned land.

e Requires the Department of Administrative Services, by itself or by contract, to
establish, operate, and maintain a web site to serve as an online clearinghouse of
information about existing joint purchasing programs between or among political
subdivisions.

Creation of the Ohio Facilities Construction Commission and transfer of
duties from other entities

(R.C. 121.04, 123.01, 123.011 (123.22), 123.024 (123.06), 123.04 (123.02), 123.07 (123.03),
123.08 (123.18), 123.09 (123.04), 123.10 (123.05), 123.101 (123.27), 123.11 (123.07), 123.13
(123.08), 123.14 (123.09), 123.15 (123.10), 123.152, 123.17 (123.24), 123.21 (123.11), 123.21
(enacted new), 123.23 (enacted), 123.25 (enacted), 123.26 (enacted), 123.46 (123.12),
123.47 (123.13), 123.48 (123.14), 123.49 (123.15), 123.77 (123.17), 126.14, 152.18, 152.24,
153.01, 153.011, 153.013, 153.02, 153.04, 153.06, 153.07, 153.08, 153.09, 153.11, 153.12,
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153.14, 153.16, 153.17, 153.502, 153.503, 153.53, 1506.42, 3318.10, 3318.30, 3318.31, 3345.16,
3345.50, 3345.51, 3345.69, 3347.03, 3383.02, 3383.07, and 5120.105; Section 701.70.10)

The bill creates the Ohio Facilities Construction Commission to administer the
design and construction of improvements to public facilities of the state. The new
Commission replaces the Office of the State Architect and Engineer and the Office of
Energy Services, as well as taking over some duties from the Department of
Administrative Services.  The Ohio School Facilities Commission remains an
independent agency within the Ohio Facilities Construction Commission. The bill also
requires the Ohio Facilities Construction Commission to cooperate in a study with the
Department of National Resources (DNR) to determine whether the DNR Division of
Engineering also should be consolidated into the Ohio Facilities Construction
Commission.!

As is described below in detail, the bill transfers the powers, duties, and
programs of the Office of the State Architect and Engineer and the Office of Energy
Services to the Ohio Facilities Construction Commission, and transfers several duties,
including the planning, supervision of construction, keeping of records, and disposition
of capital facilities, from the Department of Administrative Services to the Ohio
Facilities Construction Commission.

The Ohio Facilities Construction Commission consists of three members: (a) the
Director of Budget and Management, (b) the Director of Administrative Services, and
(c) a member appointed by the Governor. The Governor must appoint the member
within 60 days of the effective date of the bill. The initial term of appointment ends
three years after the effective date of the bill. Subsequent terms are for three years.

The members of the Ohio Facilities Construction Commission must meet at least
once each calendar year, must serve without compensation, and must file an annual
report of the Commission's activities and finances with the Governor, the Speaker of the
House of Representatives, the President of the Senate, and the chairpersons of the
House and Senate Finance Committees. The Commission must adopt rules pursuant to
the Administrative Procedure Act for the conduct of its internal business. The Ohio
Facilities Construction Commission is exempt from review by the Sunset Review
Committee.?

The Ohio Facilities Construction Commission must appoint and fix the
compensation of an Executive Director, who is to serve at the pleasure of the Ohio

1 Section 701.70.10(G).

2R.C. 123.20.
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Facilities Construction Commission. The Attorney General must serve as the legal
representative for the Ohio Facilities Construction Commission, and the Attorney
General may appoint other counsel as necessary for that purpose.?

Commission functions

The Ohio Facilities Construction Commission may perform any actions necessary
to fulfill its duties and to exercise its powers. The Ohio Facilities Construction
Commission may do all of the following:

e DPrepare, or contract with licensed architects or engineers to prepare,
surveys, general and detailed plans, specifications, bills of materials, and
estimates of cost for any projects, improvements, or public buildings to be
constructed by state agencies that may be authorized by legislative
appropriations or any other funds made available for the purpose,
provided that the construction of the projects, improvements, or public
buildings is a statutory duty of the Commission;

e Supervise the construction of any projects, improvements, or public
buildings constructed for a state agency, and inspect materials prior to
their incorporation into those projects, improvements, or public buildings;

e Make contracts for and supervise the design and construction of any
projects and improvements or the construction and repair of buildings
that are under the control of a state agency. All these contracts may be
based in whole or in part on the unit price or maximum estimated cost,
with payment computed and made upon actual quantities or units.

e Adopt, amend, and rescind rules for the administration of the Ohio
Facilities Construction Commission programs that are authorized by law;

e Adopt, amend, and rescind rules pertaining to the administration of the
construction of the public works of the state;

e Contract with, retain the services of, or designate, and fix the
compensation of, any agents, accountants, consultants, advisers, and other
independent contractors that are necessary or desirable to carry out the
authorized programs of the Ohio Facilities Construction Commission, or
authorize the Executive Director of the Ohio Facilities Construction
Commission to do so;

3R.C.123.21.
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e Receive and accept any gifts, grants, or donations to be used for the Ohio
Facilities Construction Commission programs that are authorized by law;

e Make and enter into all contracts, commitments, and agreements, and
execute all instruments, necessary or incidental to the performance of the
Ohio Facilities Construction Commission's duties and the execution of its
rights and powers, or authorize the Executive Director of the Ohio
Facilities Construction Commission to perform the powers and duties;

e Debar a contractor.

The bill specifies that these powers of the Commission do not affect or alter the
existing powers of the Director of Transportation, the Director of Public Safety, or the
Superintendent of the State Highway Patrol.

Ohio Facilities Construction Commission Fund

The Executive Director of the Ohio Facilities Construction Commission must set
the rate of tolls to be collected on the construction or improvement of the public works
of the state, and must collect all tolls, rents, fines, commissions, fees, and any other
revenues that result from the construction or improvement of the public works of the
state. Under current law, the Director of Administrative Services sets these rates and
collects these revenues.

This money must be deposited into the Ohio Facilities Construction Commission
Fund, along with any transfers of money that are authorized by the General Assembly
and the amount of the investment earnings of the Administrative Building Fund that
the Director of Budget and Management deems to be appropriate and in excess of the
amounts required to meet federal arbitrage rebate requirements.

The Ohio Facilities Construction Commission may use the money in the Ohio
Facilities Construction Commission Fund for the following purposes:

e To pay personnel and other administrative expenses of the Commission;
e To pay the cost of conducting evaluations of public works;

e To pay the cost of building design specifications;

e To pay the cost of providing project management services;

e To pay the cost of operating the Local Administration Competency
Certification Program (which currently is administered by the Office of
the State Architect and Engineer); and
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e For any other purpose that the Executive Director of the Commission
deems necessary for the Commission to execute its duties.*

In addition to the functions discussed above, the bill transfers several specific
duties and powers from the Office of the State Architect and Engineer, the Office of
Energy Services, and the Department of Administrative Services to the Ohio Facilities
Construction Commission. The bill also retains the Ohio School Facilities Commission
as an independent agency within the new Commission.

Ohio School Facilities Commission

Background

The Ohio School Facilities Commission administers the construction of the state's
public primary and secondary schools and assists school districts in the planning,
design, and renovation of public schools. The Ohio School Facilities Commission also
administers several programs that provide state funding to school districts and
community schools for the construction of classroom facilities. The main program, the
Classroom Facilities Assistance Program (CFAP), is designed to provide each city,
exempted village, and local school district with partial funding to address all of the
district's classroom facilities needs. It is a graduated, cost-sharing program where a
district's portion of the total cost of the project and priority for funding are based on the
district's relative wealth. Districts are ranked by wealth into percentiles. The poorest
districts are served first and receive a greater amount of state assistance than wealthier
districts will receive when it is their turn to be served based on their respective wealth
percentile. Joint vocational school districts are served by the Vocational School
Facilities Assistance Program, which is similar to CFAP.

Other programs address the particular needs of certain types of districts. The
Exceptional Needs School Facilities Assistance Program provides funding for districts
in the 1st through 75th wealth percentiles, and districts with territories of more than 300
square miles, in advance of their districtwide CFAP projects to construct single
buildings in order to address acute health and safety issues. The Expedited Local
Partnership Program permits most school districts that have not been served under
CFAP to apply the advance expenditure of district money on approved parts of their
districtwide needs toward their shares of their CFAP projects when they become
eligible for that program. The Accelerated Urban School Building Assistance Program

4R.C. 123.26.
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allows certain Big-Eight school districts® to receive CFAP assistance earlier than
otherwise permitted.

Changes to the Ohio School Facilities Commission

The bill retains the Ohio School Facilities Commission as an independent agency
within the Ohio Facilities Construction Commission. The bill allows the Ohio School
Facilities Commission to share employees and facilities with the Ohio Facilities
Construction Commission. The Ohio School Facilities Commission may request the
Ohio Facilities Construction Commission, instead of the Director of Administrative
Services, to debar a contractor.

The bill clarifies that the Ohio School Facilities Commission may adopt, amend,
and rescind rules pertaining to the administration of the construction of the school
facilities of the state, and that the Executive Director of the Ohio School Facilities
Commission may exercise all powers that the Ohio School Facilities Commission
possesses.® The bill also specifies that, in addition to the continuing procedures for the
planning and construction of school facilities, a school district may, with the approval of
the Ohio School Facilities Commission, utilize any otherwise lawful construction
delivery method for the construction of a project.”

Office of the State Architect and Engineer

The bill eliminates the Office of the State Architect and Engineer, which currently
exists within the Department of Administrative Services to oversee the design and
construction of facilities for state agencies, boards, and commissions, and institutions of
higher education. The Ohio Facilities Construction Commission assumes all of the
functions of the Office of the State Architect and Engineer, including the duties to:

e Administer the Local Administration Competency Certification Program
to certify institutions of higher education to administer capital facilities
projects without the supervision, control, or approval of the Ohio Facilities
Construction Commission;®

> The program applies to Akron, Dayton, Cincinnati, Columbus, Cleveland, and Toledo. The other two
Big-Eight districts, Canton and Youngstown, had received CFAP funding before the Accelerated Urban
Program began.

®R.C. 3318.30.
7R.C. 3318.10.

8R.C.123.24.
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e Set standards to be followed by construction managers at risk (ie.,
construction managers who provide the state agency a guaranteed
maximum price for a project)’ and by design-build firms when
establishing prequalification criteria for prospective bidders on
subcontracts to be performed under a construction management or
design-build contract. Under existing law, the Office of the State Architect
and Engineer works with the Department to set the standards, while
under the bill, the Ohio Facilities Construction Commission
independently sets the standards.!°

e Contribute a voting member to the Ohio Cultural Facilities Commission,
which provides for the development, performance, and presentation to
the public of cultural events and professional sports and athletics.!

Office of Energy Services

The bill eliminates the Office of Energy Services, which currently exists within
the Office of the State Architect and Engineer to provide state agencies with certain
energy engineering and design services, as well as energy auditing and contracting
opportunities to promote energy efficiency and conservation. The bill transfers some of
the functions of the Office of Energy Services to the Ohio Facilities Construction
Commission, while the Department, which oversaw the Office of Energy Services,
remains responsible for some other duties. The bill transfers to the Ohio Facilities
Construction Commission the duties to:

e Develop energy efficiency and conservation programs for new
construction design and review, existing building audit and retrofit,
energy-efficient procurement, and alternative fuel vehicles;'?

e Adopt rules that specify cost-effective energy efficiency and conservation
standards to govern the lease, design, construction, operation, and
maintenance of all state-funded facilities, except facilities of state-funded
institutions of higher education and facilities operated by a political
subdivision;?

9R.C. 9.33 (not in the bill).
10R.C. 153.502 and 153.503.
' R.C. 3383.02.

12R.C. 123.22(B).

13R.C. 123.22(D).
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e Consult with a committee to develop guidelines for the board of trustees
of each state institution of higher education to use to ensure energy
efficiency and conservation in on- and off-campus buildings.!*

The bill transfers from the Office of Energy Services to the Department the duties
to:

e Adopt rules, exchange information with other agencies, and monitor the
performance of motor vehicles and other equipment, to ensure that energy
efficiency and conservation are considered in the purchase of products
and equipment by any state agency or institution;'

e Adopt rules prescribing a fleet average fuel economy, and ensure that all
of the passenger vehicles state agencies and institutions acquire, except for
emergency vehicles, meet the fleet average fuel economy rules.!

Duties transferred from the Department

The bill transfers from the Department to the Ohio Facilities Construction
Commission the duties and powers to:

e Make rules and regulations that are necessary for the improvement of the
public works of the state;!”

e Regulate the rate of tolls to be collected on the construction or improvement
of the public works of the state, fix all rentals, and collect all tolls, rents,
fines, commissions, fees, and other revenues arising from any source in
the construction or improvement of the public works of the state. The
revenues collected under this provision are paid into the Ohio Facilities
Construction Commission Fund.®® The Director of Administrative
Services retains the duty to regulate the rate of tolls to be collected on the
public works of the state, to fix all rentals, and to collect all tolls, rents,
fines, commissions, fees, and other revenues arising from any source in
the public works, including the purchase or rental of property, except that

14 R.C. 3345.69.

15 R.C. 123.01(A)(14) and (15) and 123.22(E).
16 R.C. 123.01(A)(16) and 123.22(F).

17 R.C. 123.04.

18R.C. 123.26.
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the Director may not collect a commission or fee from a real estate broker
or a private owner when real property is leased or rented to the state.?

Receive mandatory reports from public entities about the completion of
state-funded capital facilities projects, except from the Ohio School
Facilities Commission, the Ohio Public Works Commission, the Ohio
Cultural Facilities Commission, and for any project for which the Ohio
Facilities Construction Commission has entered into a joint use
agreement;

Receive mandatory reports from the Attorney General about any
mediation and litigation costs associated with capital facilities projects for
which a judgment has been rendered;*

Order the payment of claims against the state for the improvement of the
public works of the state, including the salary and expenses of all
employees engaged in the work;?*!

Declare a public exigency when an injury or obstruction occurs in any
public works of the state that materially impairs its immediate use or
places in jeopardy property adjacent to it, when an immediate danger of
such an injury or obstruction exists, or when an injury or obstruction, or
the immediate danger of an injury or obstruction, occurs during the
construction of any public works and immediately impairs its immediate
use or places in jeopardy property adjacent to it. In the case of a public
exigency, the Ohio Facilities Construction Commission may enter into the
necessary contracts without competitive bidding or selection. The
Executive Director of the Ohio Facilities Construction Commission must
notify the Director of Budget and Management and the Controlling Board
before any project may begin.?? The Director of Administrative Services
retains the power to declare a public exigency under the same standards
and procedures for any public works that is maintained by the Director of
Administrative Services. In that case, the Director of Administrative
Services may request the Ohio Facilities Construction Commission to
enter into the necessary contracts without competitive bidding or

Y R.C. 123.05.
20 R.C.123.27.
2IR.C. 123.09.

2R.C.123.23.
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selection, but the Director may not independently enter into these
contracts.?

e Construct, reconstruct, enlarge, improve, alter, repair, paint, or decorate
for a state entity any capital facility that is financed by the Ohio Building
Authority, but that the Ohio Building Authority has not constructed,
reconstructed, rehabilitated, remodeled, renovated, enlarged, improved,
altered, maintained, equipped, furnished, repaired, painted, or decorated.
The Department, or with the consent of the Department, the state entity
that is using the facility, is responsible to rehabilitate, remodel, renovate,
maintain, equip, or furnish the facility.*

e Investigate alleged violations of the requirement that steel products used
in constructing state-funded projects be made in the United States and
refer violations to the Attorney General for a civil action;?

e Debar a contractor from contract awards for projects or public
improvements, upon proof that the contractor has committed certain
violations;?

e Prescribe the materials, forms, and procedures that contractors should use
to prepare plans, details, bills of material, specifications of work, cost
estimates, life-cycle cost analyses, bids, and other information;?”

e Make orders regarding the form and phraseology of public notices of
bidding for contracts, make orders determining in which newspapers or
by what electronic means the notices must appear, and make rules
regarding the electronic broadcast of public bid openings;*

B R.C. 123.10.

2% R.C.152.18.

B R.C. 153.011.

26 R.C. 153.02.

27 R.C. 153.04 and 153.06.

28 R.C. 153.06, 153.07, 153.08, and 153.09.
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e Make copies of plans, details, estimates of cost, and specifications

available for public inspection during the period of publication and
bidding;*

e Establish alternative dispute resolution procedures to resolve disputes
between contractors and the state regarding the terms of public
improvement contracts or the breach of such a contract, before the
contractor may bring an action in the Court of Claims;*

e Establish policy and procedure guidelines for contract documents in
conjunction with the administration of public works contracts that the
state or any state institution enters into;*

e Under certain circumstances, give permission to the owner of a project to
employ additional workers or to obtain additional materials when a
contractor neglects the project or does not meet the terms of the contract;*

e Authorize without Controlling Board approval the expenditure, for the
purposes of completing a project, of any money gained because of the
forfeiture of a surety bond when a contractor defaults on the project
contract;3?

e Adopt rules regarding the procedures and criteria for determining the
best value selection of a design-build firm or a construction manager at
risk; set standards to be followed by construction managers at risk and by
design-build firms when establishing prequalification criteria for
prospective bidders on subcontracts to be performed under the
construction management or design-build contract; prescribe the form for
contract documents to be used by a general contractor, a construction
manager at risk, or a design-build firm when entering into a subcontract;
and prescribe the form for contract documents to be used by a public

29 R.C. 153.07.
30 R.C. 153.12.
31R.C. 153.16.
2R.C. 153.17(A).

33 R.C. 153.17(B).
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authority when entering into a contract with a design-build firm or a
contract manager at risk;

e Every five years, evaluate and adjust for inflation the monetary threshold
for a project that triggers the necessity to commission an architect or
engineer to draw up certain plans, details, specifications, cost estimates,
and life-cycle cost analyses;*

e With the Director of Administrative Services, ensure that no capital
money appropriated by the General Assembly for any purpose is
expended unless the project for which the money was appropriated
provides for an affirmative action program for the employment and
effective utilization of persons who are disadvantaged because of their
cultural, racial, or ethnic background or other similar causes, including
their race, religion, sex, disability, military status, national origin, or
ancestry;3

e With the Chancellor of the Ohio Board of Regents, develop criteria to
determine whether a state university, state community college, or
Northeast Ohio Medical University that is certified under the Local
Administration Competency Certification Program and that meets other
qualifications may administer, without the supervision, control, or
approval of the Ohio Facilities Construction Commission, a capital
facilities project for which the General Assembly has appropriated funds;

e With the Chancellor of the Ohio Board of Regents, develop criteria for and
approve requests for any state university, state community college, or
Northeast Ohio Medical University that is not certified under the Local
Administration Competency Certification Program to administer, without
the supervision, control, or approval of the Ohio Facilities Construction
Commission, capital facilities projects for which the General Assembly's
appropriation does not exceed $4 million;®

3 R.C. 153.502 and 153.503.
% R.C. 153.01 and 153.53.
%6 R.C. 153.59.

% R.C. 123.24 and 3345.51.

38 R.C. 3345.50.
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e Administer a capital facilities project when the Chancellor of the Ohio
Board of Regents has revoked the institution's authority to administer the
project;*

e Provide for the construction of cultural projects, except for projects
administered by the Ohio Cultural Facilities Commission or its designee;*

e Provide for the construction of halfway house facilities, except that the
Department of Rehabilitation and Correction may administer these
projects.*!

Collective bargaining for employees of the Ohio Facilities Construction
Commission and the Ohio School Facilities Commission

The bill exempts Ohio Facilities Construction Commission employees from
Ohio's Public Employees' Collective Bargaining Law. Continuing law already exempts
Ohio School Facilities Commission employees from that law. However, under the bill,
any agreement entered into prior to July 1, 2012, between the Office of Collective
Bargaining (which is within the Department of Administrative Services) and the
exclusive representative for employees of either the Ohio School Facilities Commission
or the Ohio Facilities Construction Commission is binding and continues in effect
notwithstanding the fact that the employees are exempt from the Public Employees'
Collective Bargaining Law.

Transitional provisions

The bill provides for the Ohio Facilities Construction Commission to assume the
powers and obligations of, and to continue the operations and management of the
Office of the State Architect and Engineer. Because the Office of Energy Services is a
division within the Office of the State Architect and Engineer, the term "Office of the
State Architect and Engineer" as it is used in these transitional provisions appears to
include the Office of Energy Services.

All employees of the Office of the State Architect and Engineer are to be
transferred to the Ohio Facilities Construction Commission as the Commission
determines to be necessary.

39 R.C. 3345.51(E).
4 R.C. 3383.07.

41R.C. 5120.105.
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The bill provides that all statutory references to the Office of the State Architect
and Engineer are deemed to refer to the Ohio Facilities Construction Commission, and
that all judicial and administrative actions will proceed with the Ohio Facilities
Construction Commission being substituted as a party for the Office of the State
Architect and Engineer. The Ohio Facilities Construction Commission must complete
any activities related to operations functions that are not completed by the Office of the
State Architect and Engineer on the date of transfer with the same effect as if completed
by the Office of the State Architect and Engineer.

The bill specifies that notwithstanding any provision of continuing law to the
contrary, and if requested by the Commission, the Director of Budget and Management
is to make budget changes necessitated by the transfer, if any, including administrative
organization, program transfers, the creation of new funds, the transfer of state funds,
and the consolidation of funds. The bill appropriates established encumbrances plus
any additional amounts determined to be necessary for the Ohio Facilities Construction
Commission to perform the construction, energy, and capital funding operation
functions of the Office of State Architect and Engineer.

The bill also requires, not later than 30 days after the transfer and consolidation
of the construction, energy, and capital funding operations function of the Office of
State Architect and Engineer to the Ohio Facilities Construction Commission, an
authorized officer to certify to the Ohio Facilities Construction Commission the
unexpended balance and location of any funds and accounts designated for building
and facility operation and management functions, and the custody of the funds and
accounts is to be transferred to the Commission.

Finally, the bill requires the Ohio Facilities Construction Commission and the
Department of Natural Resources (DNR) to cooperate in a study to determine which
operation functions, if any, of the DNR Division of Engineering should be integrated
and consolidated into the Commission. The study must be completed not later than
December 31, 2012.42

Other changes to facilities construction law

The bill requires that when a proposed change to the plans, details, bills of
material, or specifications of a project are approved, accepted, and filed, the alterations
are considered as being a part of the original contract, but the bond that the contractor
executed for the purposes of the contract must be increased or decreased to cover the

42 Section 701.70.10.
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change in the contract. Under existing law, the original bond is considered to cover the
change in the contract.*

Attorney General certification for certain state construction contracts

(R.C. 153.01)

The bill prohibits the state from entering into a construction management
contract with a construction manager at risk or a design-build contract with a design-
build firm without first submitting the contract, and any accompanying bond, to the
Attorney General (AG) for the AG's certification of approval. Current law requires AG
approval of contracts between the state and architects or engineers regarding certain
state public improvements.

Civil service law

(R.C. 124.04, 124.06, 124.11, 124.12, 124.14, 124.241, 124.231, 124.241, 124.25, 124.26,
124.27,124.30, and 124.31)

The bill modifies the authority of the Department of Administrative Services
(DAS) with respect to certain provisions of civil service law. These modifications
generally regard the authority over the examination for and classification of positions.
The authority is modified to be applicable with respect only to positions in the classified
service of the state.* Under current law, DAS authority for these provisions extends to
all positions in the classified state service, which, in addition to the state, includes the
counties and general health districts. The modified authorities concern:

(1) Preparation, conduct, and grading of all competitive and noncompetitive
examinations;

(2) Preparation of eligible lists containing the names of persons who are
qualified for appointment to positions;

(3) Allocation, reallocation, and classification of positions;

(4) Development and conduct of personnel recruitment services;

#$3R.C. 153.11.

4 "Service of the state" or "civil service of the state” includes all offices and positions of trust or
employment with the government of the state. "Service of the state" and "civil service of the state" do not
include offices and positions of trust or employment with state-supported colleges and universities,
counties, cities, city health districts, city school districts, general health districts, or civil service townships
of the state, or with JobsOhio (R.C. 124.01, not in the bill).
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(5) Development and conduct of personnel training programs;*

(6) The manner and means for appointment, removal, transfer, layoff,
suspensions, reinstatements, promotions, or reductions of officers or employees;*

(7) Development of written descriptions of the nature of employment in the
unclassified civil service;*

(8) Formal application requirements;*
(9) Preparation of eligible lists from the returns of examinations;*

(10) Protocols for appointments from an eligible list, and original and
promotional appointments;>

(11) The requirement for special examinations to be administered to legally blind
or legally deaf persons.™

The bill modifies the applicability of a statutory protocol for filling civil service
vacancies without competition. Under current law, an appointing authority for a
position in the classified service,® which includes a civil service township, must follow
the protocol prescribed in the Civil Service Law. The bill specifies that an appointing
authority for a classified position in the civil service® must follow the protocol, with the
apparent effect that the protocol no longer applies to civil service townships.

45 R.C. 124.04.

46 R.C. 124.06.

47R.C. 124.12(C).

48 R.C. 124.25.

9 R.C.124.26.

50 R.C. 124.27 and 124.31.
51 R.C. 124.231.

52 "Classified service" means the competitive classified civil service of the state, the several counties, cities,
city health districts, general health districts, and city school districts of the state, and civil service
townships (RC 124.01(C)).

53 "Civil service" includes all offices and positions of trust or employment in the service of the state and in
the service of the counties, cities, city health districts, general health districts, and city school districts of
the state (RC 124.01(A)).
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Under continuing law, municipal civil service commissions must prepare,
amend, and enforce rules that are not inconsistent with the Civil Service Act that
applies to the state classified service.>

The bill modifies state civil service law* with respect to the official who is
authorized to find that it is impracticable, for certain positions, to determine fitness by
competitive examination. Under current law, the Director of Administrative Services
must find it impracticable to determine by competitive examination the fitness for these
positions. The bill specifies that any appointing authority, rather than only the Director,
possesses the authority to make such a determination. The positions effected by this
change include bailiffs, constables, official stenographers, and commissioners of courts
of record, deputies of clerks of the courts of common pleas who supervise or who
handle public moneys or secured documents, officers and employees of courts of record
and of deputies of clerks of the courts of common pleas.>

The bill authorizes the Director to appoint a designee to register applicants in the
unskilled labor class.” Under continuing law, the classified service consists of two
classes, designated as the competitive class and the unskilled labor class.

The bill clarifies civil service law with respect the right of an employee in the
unclassified service to resume a position in the classified service. Under continuing
law, a person who holds a position in the classified service and who is appointed to a
position in the unclassified service, retains the right to resume the position and status
held by the person in the classified service immediately prior to the person's
appointment to the position in the unclassified service. The employee's right to resume
the position in the classified service may be exercised only when the appointing
authority has demoted the employee to a pay range lower than the employee's current
pay range or revoked the employee's appointment to the unclassified service. The bill
specifies also that the employee must have either held a certified position prior to July 1,
2007, in the classified service within the appointing authority's agency, or held a
permanent position on or after July 1, 2007, in the classified service within the
appointing authority's agency.*

5 R.C. 124.40 (not in the bill).

% Chapter 124. of the Revised Code.
5 R.C. 124.11(A)(10).

57 R.C. 124.11(B)(2).

5 R.C. 124.11(D).
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The bill eliminates the authority of the Director to establish, modify, or rescind a
job classification plan for county agencies that elect not to use the services of the county
personnel department. Under continuing law, the Director must establish, and may
modify or rescind, a job classification plan for all positions, offices, and employments
the salaries of which are paid in whole or in part by the state.”

The bill modifies the law with respect to the right of a classified employee to
request that the Director perform a job audit to review the classification of the
employee's position. Under current law, this right is available to any classified
employee, which presumably includes employees in the competitive classified civil
service of the state, the several counties, cities, city health districts, general health
districts, and city school districts of the state, and civil service townships. The bill
specifies that the right to request a job audit applies to only classified employees in the
service of the state.®

The bill modifies the law with respect to the authority for county agencies to
contract with DAS for human resources services. The bill expressly authorizes county
agencies to contract with DAS for any human resources services, including, but not
limited to, establishment and modification of job classification plans, competitive
testing services, and periodic audits and reviews to guarantee the county's uniform
application of the powers, duties, and functions specified in state and county personnel
law*! with regard to employees in the service of the county.®? The provisions of the bill
expressly do not modify the powers and duties of the State Personnel Board of Review
with respect to employees in the service of a county or limit the right of any employee
who possesses the right of appeal to the State Personnel Board of Review to continue to
possess that right of appeal.

The bill eliminates the authority of the Director, by rule, to require county
personnel departments to adhere to merit system principles with regard to employees
of certain county agencies so that there is no loss of federal funding. Instead, the bill
expressly requires a county to adhere to these principles, and makes the county
financially liable to the state for the loss of federal funding due to the action or inaction
of the county personnel department.®

59 R.C. 124.14(A)(5).

60 R C. 124.14(D)(2).

61 Sections 124.01 to 124.64 and Chapter 325. of the Revised Code.
62 R C. 124.14(G)(2)(c) and (H).

63 R.C. 124.14(G)(6).
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Study teleconferencing and web conferencing for state government

(Section 701.41)

The bill requires the Department of Administrative Services to study optimizing
the use of teleconferencing and web conferencing to reduce travel expenses in state
government. The bill specifies that the Department is to assess current teleconferencing
capabilities within state government operations, research industry standards and best
practices, and make recommendations that will optimize the use of these technologies.
The Department must report its findings not later than December 31, 2012, to the
Speaker and Minority Leader of the House of Representatives, the President and
Minority Leader of the Senate, and the Governor.

Lease or easement or license of unneeded state land

(R.C. 123.01(A)(5))

The bill modifies the existing authority to lease or grant easements or licenses for
unproductive and unused lands or other property under the control of a state agency by
removing the current requirement for the leases, easements, or licenses to be executed
for the state by both the Director of Administrative Services (DAS) and the Governor.
The bill removes the requirement that the Governor execute these conveyances, but
retains the requirement for the Director of DAS to do so.

The bill also expressly provides that these leases, easements, or licenses may be
made to any person or entity.

The bill removes the existing provision applicable to federal agencies, political
subdivisions, and taxing districts, allowing for the agency, political subdivision, or
taxing district to have the exclusive use of property without the right of sublease or
assignment, for a period not longer than 15 years. Presumably, the effect is to allow the
agencies, subdivisions, and taxing authorities to have the right of sublease or
assignment when leasing state-owned land.

Web site about joint purchasing programs

(Section 701.33)

The bill requires the Department of Administrative Services (DAS), by itself or by
contract with another entity, to establish, operate, and maintain a state web site to serve
as an online clearinghouse of information about existing joint purchasing programs
between or among political subdivisions. In doing so, DAS must: (1) use a domain
name for the web site that will be easily recognized, remembered, and understood by
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users of the web site, (2) maintain the web site so it is fully accessible to and searchable
by members of the public at all times, (3) not charge a fee to a person who accesses,
searches, or otherwise uses the web site, (4) compile information provided by political
subdivisions about joint purchasing arrangements they are involved in that the
Department verifies, through meetings with various statewide associations and others,
to have resulted in verifiable cost savings, and consolidate that information on the web
site in a consistent manner, (5) enable political subdivisions to register and request
inclusion of their submitted information on the web site, (6) enable information to be
accessed by key word, by program name, by county, by type of product or service, and
by other useful identifiers, (7) maintain adequate systemic security and back-up
features, and develop and maintain a contingency plan for coping with and recovering
from power outages, systemic failures, and other unforeseen difficulties that may affect
the web site, and (8) maintain the web site in such a manner that it will not infringe
legally protected interests, so that vulnerability of the web site to interruption because
of litigation or the threat of litigation is reduced. DAS must bear the expense of
establishing, operating, and maintaining the web site.

DEPARTMENT OF AGING (AGE)
Criminal records checks

e Revises the law governing criminal records checks for employment positions with
the Office of the State Long-Term Care Ombudsperson Program.

e Permits the Director of the Ohio Department of Aging (ODA) to adopt rules that
require employees of the Office to undergo criminal records checks and database
reviews.

e Creates a database review process regarding employment positions with the Office.

e Provides that a criminal records check for an employment position with the Office is
not required for an applicant or employee found by a database review to be
ineligible for the position.

e Revises the list of disqualifying offenses that may make an individual ineligible for
an employment position with the Office.

e Revises the law governing criminal records checks for employment positions with
community-based long-term care agencies.

e Permits the ODA Director to adopt rules that require employees of community-
based long-term care agencies to undergo criminal records and database reviews.
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e C(Creates a database review process regarding employment positions with
community-based long-term care agencies.

e DProvides that a criminal records check for an employment position with a
community-based long-term care agency is not required for an applicant or
employee found by a database review to be ineligible for the position.

e Revises the list of disqualifying offenses that may make an individual ineligible for
an employment position with a community-based long-term care agency.

Legal representation

e Requires the Attorney General to provide legal counsel to the Office of the State
Long-Term Care Ombudsperson Program and to represent any representative of the
Office against whom any legal action is brought in connection with the
representative's duties, in place of ODA's existing duty to ensure that legal counsel
is available and legal representation is provided for these purposes.

e Requires the Attorney General to provide legal counsel to the regional long-term
care ombudsperson programs and to represent any representative of a regional
program against whom any action is brought in connection with the representative's
official duties.

PASSPORT

e Limits to 90 days, rather than three months, the time an individual may participate
in the state-funded component of the PASSPORT program on the basis that the
individual's application for the Medicaid-funded component of PASSPORT (or the
potential replacement program called the Unified Long-Term Services and Support
Medicaid waiver program) is pending while a determination is being made of
whether the individual meets the financial eligibility requirements.

Assisted Living

e Limits to 90 days, rather than three months, the time an individual may participate
in the state-funded component of the Assisted Living Program.

e Eliminates a provision under which an individual may potentially qualify for the
Assisted Living Program's Home First component on the basis that the individual
resided in a residential care facility for at least six months immediately before
applying for the Assisted Living Program and is at risk of imminent admission to a
nursing facility because the costs of residing in the residential care facility have
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depleted the individual's resources such that the individual is unable to continue to
afford that cost.

Aging in Place pilot program

e Requires the Department of Aging to establish the Aging in Place pilot program in
Butler, Clermont, Hamilton, and Warren counties.

e Provides for the pilot program to be operated for two years.

e Provides for up to 180 eligible individuals to enroll in the pilot program to receive
home repairs and modifications.

e Requires the Department of Aging to contract with a 501(c)(3) organization that
provides professional and critical home repair and modification services and meets
other requirements to administer the pilot program.

e Requires the Aging in Place administrator to seek nongovernmental funds to help
pay the costs of the pilot program.

e Requires the Department of Job and Family Services to seek a federal Medicaid
waiver to make the pilot program part of the Medicaid program but requires the
Department of Aging to establish it as a non-Medicaid program if the federal waiver
is denied.

State Long-Term Care Ombudsperson Program criminal records checks

(R.C. 173.27 (primary), 109.57, and 109.572)

The bill revises the law governing criminal records checks for employment
positions with the Office of the State Long-Term Care Ombudsperson Program.

Current law requires the State Long-Term Care Ombudsperson or the
Ombudsperson's designee to request that the Superintendent of the Bureau of Criminal
Identification and Investigation (BCII) conduct a criminal records check of each
applicant. An applicant is a person under final consideration for employment with the
Office in a full-time, part-time, or temporary position that involves providing
ombudsperson services to long-term care facility residents or community-based long-
term care service recipients. Volunteers are not included. If the person is applying to
be the State Long-Term Care Ombudsperson, the ODA Director is to request the
criminal records check.
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Employees subject to database reviews and criminal records checks

The bill permits the ODA Director to adopt rules that require employees to
undergo criminal records checks. The rules also may require employees to undergo
database reviews that the bill creates (see "Database reviews," below). An employee is
a person employed by the Office in a full-time, part-time, or temporary position that
involves providing ombudsperson services to long-term care facility residents or
community-based long-term care service recipients. Volunteers are not included. The
ODA Director may exempt one or more classes of employees from the database review
and criminal records check requirements. If the rules require employees to undergo
database reviews and criminal records checks, the rules must specify the times at which
the database reviews and criminal records checks are to be conducted.

Continuing law permits the Office to charge an applicant a fee regarding a
criminal records check if the Office notifies the applicant of the fee at the time the
applicant initially applies for employment. The fee may not exceed the amount that the
Office pays to BCII for the criminal records check. The bill does not authorize the Office
to charge an employee a fee regarding a criminal records check.

The Office may not employ an applicant who fails to complete a BCII criminal
records check form or to provide fingerprint impressions on a BCII standard impression
sheet. Under the bill, the Office also is prohibited from continuing to employ an
employee who fails to complete the form or provide the employee's fingerprint
impressions on the BCII impression sheet.

Database reviews

The bill creates a database review process. An applicant is to undergo a database
review as a condition of employment with the Office in a position that involves
providing ombudsperson services to long-term care facility residents or community-
based long-term care service recipients. If the ODA Director's rules so require, an
employee is to undergo a database review as a condition of continuing employment
with the Office in such a position. A database review is to determine whether an
applicant or employee is included in any of the following:

(1) The excluded parties list system operated by the United States General
Services Administration (GSA);

(2) The list of excluded individuals and entities operated by the Office of
Inspector General (OIG) in the United States Department of Health and Human
Services;
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(3) The registry of MR/DD employees operated by the Department of
Developmental Disabilities;

(4) The Internet-based sex offender and child-victim offender database operated
by BCII;

(5) The Internet-based database of inmates operated by the Department of
Rehabilitation and Correction (DRC);

(6) The state nurse aide registry operated by the Department of Health;
(7) Any other database, if any, the ODA Director is permitted to specify in rules.

The bill prohibits the Office from employing an applicant or continuing to
employ an employee if a database review reveals any of the following:

(1) The applicant or employee is included in GSA's excluded parties list system,
OIG's list of excluded individuals and entities, the registry of MR/DD employees, BCII's
Internet-based sex offender and child-victim offender database, or DRC's Internet-based
database of inmates;

(2) There is in the state nurse aide registry a statement detailing findings by the
Director of Health that the applicant or employee neglected or abused a long-term care
facility or residential care facility resident or misappropriated property of such a
resident;

(3) The applicant or employee is included in one or more of the other databases
that the ODA Director may specify in rules and the rules prohibit the Office from
employing an applicant or employee included in such a database in a position that
involves providing ombudsperson services to long-term care facility residents or
community-based long-term care service recipients.

An applicant or employee is not required to undergo a criminal records check in
addition to a database review if the applicant or employee is found by the database
review to be ineligible for the job.

The State Long-Term Care Ombudsperson or the Ombudsperson's designee is
required to inform each applicant that a database review will be conducted to
determine whether the Office is prohibited from employing the applicant. The
Ombudsperson or designee also must inform each applicant about the criminal records
check requirement. The ODA Director is to provide the information to an applicant for
employment as the Ombudsperson.
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The Office is permitted by current law to employ conditionally an applicant
before obtaining the results of the applicant's criminal records check if the criminal
records check is requested not later than five business days after the applicant begins
conditional employment. The bill prohibits the Office from conditionally employing an
applicant who is found by a database review to be ineligible for the job.

Disqualifying offenses

Current law prohibits the Office from employing a person in a position that
involves providing ombudsperson services to long-term care facility residents or
community-based long-term care service recipients if the person has been convicted of
or pleaded guilty to certain disqualifying offenses. However, the Office may employ
such a person in such a position if the person meets personal character standards set by
the ODA Director in rules. Under the bill, the Office may not employ an applicant or
continue to employ an employee in such a position if the applicant or employee is
found by a criminal records check to have been convicted of, pleaded guilty to, or been
found eligible for intervention in lieu of conviction for a disqualifying offense unless the
applicant or employee meets personal character standards specified in rules to be
adopted by the ODA Director.

The following is a list of the disqualifying offenses (an asterisk indicates that an
offense is not currently a disqualifying offense):

(1) Cruelty to animals (R.C. 959.13)%; cruelty against a companion animal (R.C.
959.131)*; aggravated murder (R.C. 2903.01); murder (R.C. 2903.02); voluntary
manslaughter (R.C. 2903.03); involuntary manslaughter (R.C. 2903.04); reckless
homicide (R.C. 2903.041)*; felonious assault (R.C. 2903.11); aggravated assault (R.C.
2903.12); assault (R.C. 2903.13); permitting child abuse (R.C. 2903.15)*; failing to provide
for a functionally impaired person (R.C. 2903.16); aggravated menacing (R.C. 2903.21);
menacing by stalking (R.C. 2903.211)%; menacing (R.C. 2903.22)* patient abuse or
neglect (R.C. 2903.34); patient endangerment (R.C. 2903.341)* kidnapping (R.C.
2905.01); abduction (R.C. 2905.02); criminal child enticement (R.C. 2905.05)*; extortion
(R.C. 2905.11); coercion (R.C. 2905.12); rape (R.C. 2907.02); sexual battery (R.C. 2907.03);
unlawful sexual conduct with a minor (R.C. 2907.04)*; sexual imposition (R.C. 2907.05);
sexual imposition (R.C. 2907.06); importuning (R.C. 2907.07); voyeurism (R.C. 2907.08);
public indecency (R.C. 2907.09); compelling prostitution (R.C. 2907.21)*; promoting
prostitution (R.C. 2907.22)%; procuring (R.C. 2907.23)%; soliciting (R.C. 2907.24)%;
prostitution (R.C. 2907.25); disseminating matter harmful to juveniles (R.C. 2907.31);
pandering obscenity (R.C. 2907.32); pandering obscenity involving a minor (R.C.
2907.321); pandering sexually oriented matter involving a minor (R.C. 2907.322); illegal
use of a minor in nudity-oriented material or performance (R.C. 2907.323); deception to
obtain matter harmful to juveniles (R.C. 2907.33)*; aggravated arson (R.C. 2909.02)%;
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arson (R.C. 2909.03)*; disrupting public service (R.C. 2909.04)*; support of terrorism
(R.C. 2909.22)%; terroristic threats (R.C. 2909.23)%; terrorism (R.C. 2909.24)*; aggravated
robbery (R.C. 2911.01); robbery (R.C. 2911.02); aggravated burglary (R.C. 2911.11);
burglary (R.C. 2911.12); breaking and entering (R.C. 2911.13); theft (R.C. 2913.02);
unauthorized use of a vehicle (R.C. 2913.03); unauthorized use of property (R.C.
2913.04); telecommunications fraud (R.C. 2913.05)%; passing bad checks (R.C. 2913.11);
misuse of credit cards (R.C. 2913.21); forgery (R.C. 2913.31); criminal simulation (R.C.
2913.32)%; Medicaid fraud (R.C. 2913.40); acts constituting prima-facie evidence of
purpose to defraud (R.C. 2913.41)% tampering with records (R.C. 2913.42)%; securing
writings by deception (R.C. 2913.43); personating an officer (R.C. 2913.44)%;
unauthorized display of emblems related to law enforcement on motor vehicles (R.C.
2913.441)%; defrauding creditors (R.C. 2913.45)%; illegal use of Supplemental Nutrition
Assistance Program benefits or WIC program benefits (R.C. 2913.46)*; insurance fraud
(R.C. 2913.47); Workers' Compensation fraud (R.C. 2913.48)% identity fraud (R.C.
2913.49)*; recovering stolen property (R.C. 2913.51); inciting to violence (R.C. 2917.01)%;
aggravated riot (R.C. 2917.02)%; riot (R.C. 2917.03)% inducing panic (R.C. 2917.31)%;
abortion without informed consent (R.C. 2919.12)%; unlawful abortion (R.C. 2919.121)%;
unlawful distribution of an abortion-inducing drug (RU-486) (R.C. 2919.123)%
endangering children (R.C. 2919.22)% interference with custody (R.C. 2919.23)%
contributing to unruliness or delinquency (R.C. 2919.24)*; domestic violence (R.C.
2919.25); intimidation (R.C. 2921.03)%; perjury (R.C. 2921.11); falsification (R.C. 2921.13)%;
compounding a crime (R.C. 2921.21)% disclosure of confidential information (R.C.
2921.24)%; assaulting police dog, horse, or assistance dog (R.C. 2921.321)%; escape (R.C.
2921.34)*; aiding escape or resistance to authority (R.C. 2921.35)*; prohibited conveying
of certain items onto property of state facilities (R.C. 2921.36)*; impersonation of certain
officers (R.C. 2921.51)%; carrying concealed weapons (R.C. 2923.12); conveyance or
possession of deadly weapons or dangerous ordnance in school safety zone (R.C.
2923.122)%; illegal conveyance, possession, or control of a deadly weapon or dangerous
ordnance in a courthouse (R.C. 2923.123)*; having weapons while under disability (R.C.
2923.13); improperly discharging firearm at or into habitation or school safety zone
(R.C. 2923.161); discharge of firearm on or near prohibited premises (R.C. 2923.162)%;
improperly furnishing firearms to minor (R.C. 2923.21)*; engaging in a pattern of
corrupt activity (R.C. 2923.32)*% criminal gang activity (R.C. 2923.42)*; corrupting
another with drugs (R.C. 2925.02); trafficking (R.C. 2925.03); illegal manufacture of
drugs or cultivation of marihuana (R.C. 2925.04)%; illegal assembly or possession of
chemicals used to manufacture a controlled substance (R.C. 2925.041)*; funding of drug
or marihuana trafficking (R.C. 2925.05)% illegal administration or distribution of
anabolic steroids (R.C. 2925.06)%; sale or use of drugs not approved by the U.S. Food and
Drug Administration (R.C. 2925.09)*; drug possession (R.C. 2925.11); permitting drug
abuse (R.C. 2925.13); use, possession, or sale of drug paraphernalia (R.C. 2925.14)%;
deception to obtain a dangerous drug (R.C. 2925.22); illegal processing of drug
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documents (R.C. 2925.23); tampering with drugs (R.C. 2925.24)%; illegal dispensing of
drug samples (R.C. 2925.36)*; unlawful purchase or receipt of a pseudoephedrine
product (R.C. 2925.55)%; unlawful sale of a pseudoephedrine product (R.C. 2925.56)%;
ethnic intimidation (R.C. 2927.12)*; adulteration of food (R.C. 3716.11); felonious sexual
penetration in violation of former law (former R.C. 2907.12)%; a violation of the former
offense of child stealing as that offense existed before July 1, 1996 (former R.C. 2905.04)*;

(2) A violation of conspiracy, attempt to commit an offense, or complicity in the
commission of an offense when the underlying offense that is the object of the
conspiracy, attempt, or complicity is one of the offenses listed in (1) above;

(3) A violation of an existing or former municipal ordinance* or law of Ohio, any
other state, or the United States that is substantially equivalent to any of the offenses
listed in (1) or (2) above.

Release of criminal records check report

Continuing law provides that a criminal records check report is not a public
record and may be released only to certain persons. The bill provides that a report may
be released to a court, hearing officer, or other necessary individual involved in a case
dealing with a civil or criminal action regarding Medicaid or a program ODA
administers.

Community-based long-term care agency criminal records checks

(R.C. 173.394 (primary), 109.57, 109.572, and 173.391; Sections 610.10, 610.11, and 751.20)

The bill revises the law governing criminal records checks for employment
positions with community-based long-term care agencies.

Current law requires applicants to undergo a criminal records check conducted
by the Bureau of Criminal Identification and Investigation (BCII). An applicant is a
person under final consideration for employment with a community-based long-term
care agency in a full-time, part-time, or temporary position that involves providing
direct care to an individual. The bill provides that the following is also an applicant: a
person who is referred to a community-based long-term care agency by an employment
service for a position that involves providing direct care to an individual. Continuing
law provides that volunteers are not applicants and, therefore, are not included in the
criminal records check requirements.

Generally, the chief administrator of a community-based long-term care agency
is the one who must request that BCII conduct a criminal records check for an applicant.
Current law provides that a chief administrator does not have to make the request for
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an applicant referred to the agency by an employment service if (1) the chief
administrator receives from the employment service or applicant a criminal records
check report regarding the applicant that BCII conducted within the one-year period
immediately preceding the applicant's referral and (2) the report demonstrates that the
applicant has not been convicted of or pleaded guilty to a disqualifying offense or,
despite having been convicted of or pleaded guilty to a disqualifying offense, the
applicant meets personal character standards specified in rules adopted by ODA.

Employees subject to database reviews and criminal records checks

The act that established the criminal records check requirement for community-
based long-term care agency applicants, Am. Sub. S.B. 160 of the 121st General
Assembly, provided that the requirement applies only to persons seeking employment
on or after January 27, 1997. The bill eliminates this exemption and permits the ODA
Director to adopt rules that require employees to undergo criminal records checks. The
rules also may require employees to undergo database reviews that the bill creates (see
"Database reviews," below). An employee is a person employed by a community-
based long-term care agency in a full-time, part-time, or temporary position that
involves providing direct care to an individual and a person who works in such a
position due to being referred to an agency by an employment service. Volunteers are
not included. The ODA Director may exempt one or more classes of employees from
the database review and criminal records check requirements. If the rules require
employees to undergo database reviews and criminal records checks, the rules must
specify the times at which the database reviews and criminal records checks are to be
conducted.

Continuing law permits a community-based long-term care agency to charge an
applicant a fee regarding a criminal records check if the agency notifies the applicant of
the fee at the time the applicant initially applies for employment and Medicaid does not
reimburse the agency the fee it pays for the criminal records check. The fee may not
exceed the amount that the agency pays to BCII for the criminal records check. The bill
does not authorize an agency to charge an employee a fee regarding a criminal records
check.

A community-based long-term care agency may not employ an applicant who
fails to complete a BCII criminal records check form or to provide fingerprint
impressions on a BCII standard impression sheet if the agency provides the form and
impression sheet to the applicant. Under the bill, an agency also is prohibited from
continuing to employ an employee who fails to complete the form or provide the
employee's fingerprint impressions on the BCII impression sheet if the agency provides
the form and impression sheet to the employee.
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Database reviews

The bill creates a database review process. An applicant is to undergo a database
review as a condition of employment with a community-based long-term care agency in
a position that involves providing direct care to an individual. If the ODA Director's
rules so require, an employee is to undergo a database review as a condition of
continuing employment with an agency in such a position. A database review is to
determine whether an applicant or employee is included in any of the following;:

(1) The excluded parties list system operated by GSA;

(2) The list of excluded individuals and entities operated by OIG in the United
States Department of Health and Human Services;

(3) The registry of MR/DD employees operated by the Department of
Developmental Disabilities;

(4) The Internet-based sex offender and child-victim offender database operated
by BCII;

(5) The Internet-based database of inmates operated by DRC;
(6) The state nurse aide registry operated by the Department of Health;

(7) Any other databases, if any, the ODA Director is permitted to specify in
rules.

The bill prohibits an agency from employing an applicant or continuing to
employ an employee if a database review reveals any of the following;:

(1) The applicant or employee is included in GSA's excluded parties list system,
OIG's list of excluded individuals and entities, the registry of MR/DD employees, BCII's
Internet-based sex offender and child-victim offender database, or DRC's Internet-based
database of inmates;

(2) There is in the state nurse aide registry a statement detailing findings by the
Director of Health that the applicant or employee neglected or abused a long-term care
facility or residential care facility resident or misappropriated property of such a
resident;

(3) The applicant or employee is included in one or more of the other databases
that the ODA Director may specify in rules and the rules prohibit an agency from
employing an applicant or employee included in such a database in a position that
involves providing direct care to an individual.
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An applicant or employee is not required to undergo a criminal records check in
addition to a database review if the applicant or employee is found by the database
review to be ineligible for the job.

The chief administrator of a community-based long-term care agency is required
to inform each applicant that a database review will be conducted to determine whether
the agency is prohibited from employing the applicant. The chief administrator also
must inform each applicant about the criminal records check requirement. However,
the notification requirement may not apply if the applicant is referred by an
employment service (see "Referrals by an employment service," below).

A community-based long-term care agency is permitted by current law to
employ conditionally an applicant before obtaining the results of the applicant's
criminal records check if the criminal records check is requested not later than five
business days after the applicant begins conditional employment. The bill prohibits an
agency from conditionally employing an applicant who is found by a database review
to be ineligible for the job.

Referrals by an employment service

The bill maintains provisions of current law regarding applicants who are
referred to community-based long-term care agencies by employment services and
applies the provisions to database reviews and employees who work at agencies due to
being referred by employment services. Under these provisions, an agency is not
required to subject an applicant or employee to a database review or criminal records
check if the applicant or employee is referred to the agency by an employment service
and both of the following apply:

(1) The agency's chief administrator receives from the employment service
confirmation that a database review was conducted of the applicant or employee;

(2) The chief administrator receives from the employment service, applicant, or
employee a report of the results of a criminal records check of the applicant or
employee that has been conducted by BCII within the one-year period immediately
preceding the following:

(@) In the case of an applicant, the date of the applicant's referral by the
employment service to the agency;

(b) In the case of an employee, the date by which the agency would otherwise
have to request a criminal records check of the employee.
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Disqualifying offenses

Current law prohibits a community-based long-term care agency from
employing a person in a position that involves providing direct care to an individual if
the person has been convicted of or pleaded guilty to certain disqualifying offenses.
However, an agency may employ such a person in such a position if the person meets
personal character standards set by ODA in rules. Under the bill, an agency may not
employ an applicant or continue to employ an employee in such a position if the
applicant or employee is found by a criminal records check to have been convicted of,
pleaded guilty to, or been found eligible for intervention in lieu of conviction for a
disqualifying offense unless the applicant or employee meets personal character
standards to be specified in rules adopted by the ODA Director.

The following is a list of the disqualifying offenses (an asterisk indicates that an
offense is not currently a disqualifying offense):

(1) Cruelty to animals (R.C. 959.13)%; cruelty against a companion animal (R.C.
959.131)*;, aggravated murder (R.C. 2903.01); murder (R.C. 2903.02); voluntary
manslaughter (R.C. 2903.03); involuntary manslaughter (R.C. 2903.04); reckless
homicide (R.C. 2903.041)%; felonious assault (R.C. 2903.11); aggravated assault (R.C.
2903.12); assault (R.C. 2903.13); permitting child abuse (R.C. 2903.15)%; failing to provide
for a functionally impaired person (R.C. 2903.16); aggravated menacing (R.C. 2903.21);
menacing by stalking (R.C. 2903.211)%; menacing (R.C. 2903.22)% patient abuse or
neglect (R.C. 2903.34); patient endangerment (R.C. 2903.341)*; kidnapping (R.C.
2905.01); abduction (R.C. 2905.02); criminal child enticement (R.C. 2905.05)%; extortion
(R.C. 2905.11); coercion (R.C. 2905.12); rape (R.C. 2907.02); sexual battery (R.C. 2907.03);
unlawful sexual conduct with a minor (R.C. 2907.04)*; sexual imposition (R.C. 2907.05);
sexual imposition (R.C. 2907.06); importuning (R.C. 2907.07); voyeurism (R.C. 2907.08);
public indecency (R.C. 2907.09); compelling prostitution (R.C. 2907.21)* promoting
prostitution (R.C. 2907.22)%; procuring (R.C. 2907.23)*; soliciting (R.C. 2907.24)%;
prostitution (R.C. 2907.25); disseminating matter harmful to juveniles (R.C. 2907.31);
pandering obscenity (R.C. 2907.32); pandering obscenity involving a minor (R.C.
2907.321); pandering sexually oriented matter involving a minor (R.C. 2907.322); illegal
use of a minor in nudity-oriented material or performance (R.C. 2907.323); deception to
obtain matter harmful to juveniles (R.C. 2907.33)*; aggravated arson (R.C. 2909.02)%;
arson (R.C. 2909.03)*; disrupting public service (R.C. 2909.04)*; support of terrorism
(R.C. 2909.22)%; terroristic threats (R.C. 2909.23)%; terrorism (R.C. 2909.24)*; aggravated
robbery (R.C. 2911.01); robbery (R.C. 2911.02); aggravated burglary (R.C. 2911.11);
burglary (R.C. 2911.12); breaking and entering (R.C. 2911.13); theft (R.C. 2913.02);
unauthorized use of a vehicle (R.C. 2913.03); unauthorized use of property (R.C.
2913.04); telecommunications fraud (R.C. 2913.05)%; passing bad checks (R.C. 2913.11);
misuse of credit cards (R.C. 2913.21); forgery (R.C. 2913.31); criminal simulation (R.C.
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2913.32)%; Medicaid fraud (R.C. 2913.40); acts constituting prima-facie evidence of
purpose to defraud (R.C. 2913.41)*%; tampering with records (R.C. 2913.42)*; securing
writings by deception (R.C. 2913.43); personating an officer (R.C. 2913.44)%;
unauthorized display of emblems related to law enforcement on motor vehicles (R.C.
2913.441)%; defrauding creditors (R.C. 2913.45)%; illegal use of Supplemental Nutrition
Assistance Program benefits or WIC program benefits (R.C. 2913.46)*; insurance fraud
(R.C. 2913.47); Workers' Compensation fraud (R.C. 2913.48)% identity fraud (R.C.
2913.49)%; recovering stolen property (R.C. 2913.51); inciting to violence (R.C. 2917.01)*%;
aggravated riot (R.C. 2917.02)%; riot (R.C. 2917.03)*; inducing panic (R.C. 2917.31)%;
abortion without informed consent (R.C. 2919.12)*; unlawful abortion (R.C. 2919.121)%;
unlawful distribution of an abortion-inducing drug (RU-486) (R.C. 2919.123)%
endangering children (R.C. 2919.22)% interference with custody (R.C. 2919.23)%
contributing to unruliness or delinquency (R.C. 2919.24)* domestic violence (R.C.
2919.25); intimidation (R.C. 2921.03)*; perjury (R.C. 2921.11); falsification (R.C. 2921.13)*%;
compounding a crime (R.C. 2921.21)% disclosure of confidential information (R.C.
2921.24)%; assaulting police dog, horse, or assistance dog (R.C. 2921.321)%; escape (R.C.
2921.34)%; aiding escape or resistance to authority (R.C. 2921.35)*; prohibited conveying
of certain items onto property of state facilities (R.C. 2921.36)*; impersonation of certain
officers (R.C. 2921.51)* carrying concealed weapons (R.C. 2923.12); conveyance or
possession of deadly weapons or dangerous ordnance in school safety zone (R.C.
2923.122)%; illegal conveyance, possession, or control of a deadly weapon or dangerous
ordnance in a courthouse (R.C. 2923.123)*; having weapons while under disability (R.C.
2923.13); improperly discharging firearm at or into habitation or school safety zone
(R.C. 2923.161); discharge of firearm on or near prohibited premises (R.C. 2923.162)%;
improperly furnishing firearms to minor (R.C. 2923.21)%; engaging in a pattern of
corrupt activity (R.C. 2923.32)*%; criminal gang activity (R.C. 2923.42)* corrupting
another with drugs (R.C. 2925.02); trafficking (R.C. 2925.03); illegal manufacture of
drugs or cultivation of marihuana (R.C. 2925.04)%; illegal assembly or possession of
chemicals used to manufacture a controlled substance (R.C. 2925.041)%; funding of drug
or marihuana trafficking (R.C. 2925.05)%; illegal administration or distribution of
anabolic steroids (R.C. 2925.06)*; sale or use of drugs not approved by the U.S. Food and
Drug Administration (R.C. 2925.09)*; drug possession (R.C. 2925.11); permitting drug
abuse (R.C. 2925.13); use, possession, or sale of drug paraphernalia (R.C. 2925.14)%;
deception to obtain a dangerous drug (R.C. 2925.22); illegal processing of drug
documents (R.C. 2925.23); tampering with drugs (R.C. 2925.24)%; illegal dispensing of
drug samples (R.C. 2925.36)%; unlawful purchase or receipt of a pseudoephedrine
product (R.C. 2925.55)%; unlawful sale of a pseudoephedrine product (R.C. 2925.56)%;
ethnic intimidation (R.C. 2927.12)*; adulteration of food (R.C. 3716.11); felonious sexual
penetration in violation of former law (former R.C. 2907.12)%; a violation of the former
offense of child stealing as that offense existed before July 1, 1996 (former R.C. 2905.04)%;
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(2) A violation of conspiracy, attempt to commit an offense, or complicity in the
commission of an offense when the underlying offense that is the object of the
conspiracy, attempt, or complicity is one of the offenses listed in (1) above;

(3) A violation of an existing or former municipal ordinance* or law of Ohio, any
other state, or the United States that is substantially equivalent to any of the offenses
listed in (1) or (2) above.

Release of criminal records check report

Continuing law provides that a criminal records check report is not a public
record and may be released only to certain persons. The bill provides that a report may
be released to a court, hearing officer, or other necessary individual involved in a case
dealing with a civil or criminal action regarding Medicaid or a program ODA
administers.

Legal representation for long-term care ombudsperson programs

(R.C. 173.23)

The bill requires the Attorney General to provide legal counsel to the Office of
the State Long-Term Care Ombudsperson Program and to represent any representative
of the Office against whom any legal action is brought in connection with the
representative's duties. Under current law, the Department of Aging is required to
ensure that this legal counsel is available for advice and consultation and that this legal
representation is provided.

The bill also requires the Attorney General to provide legal counsel to the
regional long-term care ombudsperson programs and to represent any representative of
a regional program against whom any action is brought in connection with the
representative's official duties. Existing law does not require this legal counsel and
legal representation to be provided.

State-funded component of the PASSPORT Program

(R.C. 173.40)

The bill revises the period of time that an individual may participate in the state-
funded component of the PASSPORT program on the basis that the individual's
application for the Medicaid-funded component of PASSPORT (or the potential
replacement program called the Unified Long-Term Services and Support Medicaid
waiver program) is pending while a determination is being made of whether the
individual meets the financial eligibility requirements. Under the bill, an individual

B Legislative Service Commission -50- Am. Sub. H.B. 487

As Passed by the Senate



may participate in the state-funded component on that basis for 90 days rather than
three months.

State-funded component of the Assisted Living Program

(R.C. 5111.89)

The bill revises the period of time that an individual may participate in the state-
funded component of the Assisted Living Program. Under the bill, an individual who
is eligible for the state-funded component may participate in the component for not
more than 90 days rather than three months.

Assisted Living Program's Home First component

(R.C. 5111.894)

The bill revises the eligibility requirements for the Assisted Living Program's
Home First component. The Home First process enables individuals meeting certain
requirements to be enrolled in the Assisted Living Program ahead of others.

To qualify for the Assisted Living Program's Home First component, an
individual must have been determined to be eligible for the Medicaid-funded
component of the Assisted Living Program and must be in at least one of five
circumstances. The bill eliminates one of the circumstances with the result that an
individual must be in one of four circumstances. Under the circumstance that is
eliminated, an individual must have resided in a residential care facility for at least six
months immediately before applying for the Assisted Living Program and have been at
risk of imminent admission to a nursing facility because the costs of residing in the
residential care facility had depleted the individual's resources such that the individual
was unable to continue to afford the cost of residing in a residential care facility.

Aging in Place pilot program
(Section 751.15)

The bill requires the Department of Aging to establish the Aging in Place pilot
program in Butler, Clermont, Hamilton, and Warren counties. Up to 180 individuals
may enroll in the pilot program to receive home repairs and modifications that are
covered by the pilot program. The pilot program is to be operated for two years.

Eligibility

The bill establishes eligibility requirements for the Aging in Place pilot program.
To be eligible, an individual must meet all of the following requirements:
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(1) The individual must be at least 50 years of age or a veteran of any age.
("Veteran" is defined as (1) a former member of the U.S. armed forces who served on
active military duty and received an honorable discharge or honorable separation or
(2) a member of the U.S. Army or Navy Transport Service who has an honorable report
of separation from the active duty military service, form DD214 or DD215.)

(2) The individual must be a resident of one of the counties in which the pilot
program is established.

(3) The individual must reside in a private residence that is not a nursing home,
residential care facility, residential facility for persons with mental illness, residential
facility for persons with mental retardation or developmental disabilities, or other
facility that may not operate legally without a license, certificate, or other authority
issued by a state or local government agency.

(4) The individual or a member of the individual's household must own the
private residence in which the individual resides.

(5) The individual must be at risk of moving to a nursing home or residential
care facility due to a medical condition.

(6) The private residence in which the individual resides must be in need of a
repair or modification covered by the pilot program.

(7) The individual must meet any other requirements specified in rules the
Director of Aging is to adopt.

Covered services

The Aging in Place pilot program is to cover home repairs and modifications that
the Director of Aging is to specify in rules.

Aging in Place administrator

The Department of Aging is required by the bill to contract with an organization
meeting certain requirements to administer the Aging in Place pilot program. To
qualify to serve as the Aging in Place administrator, an organization must (1) have been
founded not later than 1975, (2) provide professional and critical home repair and
modification services to individuals who reside in the counties in which the pilot
program is established and have low incomes or are elderly or disabled, and (3) be
exempt from federal income taxation as a 501(c)(3) organization.
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Coordination with home health services

The Aging in Place administrator is permitted to help coordinate the home
repairs and modifications provided under the Aging in Place pilot program with home
health services that individuals enrolled in the pilot program receive under Medicaid or
other programs.

Private and Medicaid funding

The Aging in Place administrator is required to seek nongovernmental funds to
help pay the costs of the Aging in Place pilot program.

The Department of Job and Family Services is required to apply for a federal
Medicaid waiver to make the pilot program a component of Medicaid. If the waiver is
granted, the Department must enter into an interagency agreement with the
Department of Aging regarding the Department of Aging's duties concerning the pilot
program and the Department of Aging is to establish the pilot program as a Medicaid
component. If the waiver is not granted, the Department of Aging must establish the
pilot program as a non-Medicaid program.

Rules

The Director of Aging is required to adopt rules as necessary to implement the
bill's provisions regarding the Aging in Place p